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Dear Sir or Madam,

Trusts are popular above all in Anglo-
American countries. In general, assets are
segregated during succession planning and
administrated by a person (trustee) for the
benefit of beneficiaries. German civil law
does not recognise this legal institution, and
its classification into German tax law is
highly complex, making it prone to
controversy.

Section 15 of the German Foreign Tax Act is
applicable to certain trusts. The provision,
also known as the “immigration blocker”,
potentially results in all the trust’s revenues
– regardless of whether pay-outs from the
trust also take place – being primarily
attributed to the settlor and subject to
income taxation there. When only people
who are current or remainder beneficiaries
have unrestricted tax liability in Germany,
the revenues are attributed to them, in
accordance with their share. Subsequent
actual pay-outs are in general not subject
to income tax a second time, but are
subject to gift tax. This was, at least, the
ruling recently made by the Munich Fiscal
Court on 15 May 2019 (4 K 2033/16).

Objection against this ruling was filed with
the Federal Fiscal Court, reference: II R
31/19. 

We therefore recommend the submission of
an objection against any assessments and
requesting suspension of implementation as
a precaution.

Hope is also supplied by a recently
published ruling of the BFH (Federal Fiscal
Court) on 3 July 2019 (II R 6/16) relating to
grants from foreign foundations. These –
like those from trusts – are only subject to
gift tax when they are made to
intermediate beneficiaries. The BFH
“concretised” its previous ruling on the
matter: only those who have rights to the
assets or the income can be intermediate
beneficiaries. However, this is often not the
case with regard to trusts.

It remains to be seen whether the ruling
can also be applied to trusts. In any case,
our recommendation is to submit an
objection against any assessments.

Please feel free to contact us with any
questions regarding trusts. We are happy to
advise and support you at any time!

Best regards

Prof. Dr. René Schäfer
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